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Nature
as the Source of the Just

The intellectual background of Thomas Aquinas’s philosophy of law is
situated in his turning to the profane sources of the right and especial-
ly to the Aristotelian idea of natural right! (dikaion physicon), but also
to the renaissance of Roman law and the integration of Corpus Juris
Civilis in the juridical doctrine of his age.

The purpose of this paper is to show that juridicity in the Thomistic
context is founded on the “nature of things” and not on a moral or a
legal norm. Therefore, the subjectivist reading of Aquinas’s doctrine of
natural law is connected with the tradition of modern natural law and
is incompatible with Aquinas’s doctrine of “jus naturale” proceeding
from the Aristotelian conception of “nature.”
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The dominant intellectual fact in Aquinas’s thought was the inte-
gration of Aristotelian “nature” with its own ontological consistence in
the Christian universe created by God. “Nature” as a principle of gen-
eration of living beings is also an immanent principle of movement,
since nature does not signify inertia but teleological movement. Since
essence is the complete form of a being, nature is identified with the
substance of things because “quaelibet natura est essentialiter ens™?
and as Aquinas stresses, the maxime ens is also maxime verum (ad 5),
that is concerning the very existence of things.

According to the scholastic theory of second causality, God acts
inside things so that they keep their own activity, since every natural
being, in addition to its being, possesses also its nature which is the
cause of its activity. Furthermore, every being’s nature is its virtue, the
order which must be accomplished by giving it its structure and its per-
fection.

Furthermore, the activity of a being proceeds from this same being,
from its nature as second causality which is immanent in beings so that
the “nature of things” is considered as their substance, including their
proper activity and their participation in the united hierarchical uni-
verse of Aristotle. This universe already accepts the alterity of the
world and the first conception of nature in which “things begin to exist
as beings with separate existence.”

Thomas Aquinas acknowledged this “right of things to subsis-
tence,” the quod est, that is, the very thing which exists, since
Aquinas’s metaphysical thought constitutes a scientia realis: a knowl-
edge of things that exist, rather than a knowledge of concepts or of the
signs that represent them.#

2 Thomas Aquinas, De Veritate, q. 1, a. 1, resp.

3 Robert Lenoble, Histoire de l'idée de nature (Albin Michel, 1969), 73.

4 Alain De Libera, La querelle des universaux. De Platon a la fin du Moyen Age
(Seuil, 1996), 459.
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Thus, the great intellectual event in thirteenth-century thought is the
conception of nature having its own structure, as well as the recogni-
tion of the particular existence of every being with its own value inside
a cosmic and social hierarchy. The fundamental component of this
conception is the approach of the identity of the thing which is per-
ceived because it is real.

“Nature” as an entity of things presenting an order, “cosmos” as an
entity which is not a chaos but on the contrary is ruled by laws leading
things to the accomplishment of their end—this is the metaphysical
foundation of this natural right theory. Therefore, nature is the founda-
tion of right as an external world, natural and social, perfectly settled,
imposed to man as “granted,” as the “nature of things.”s

In opposition to this approach, Strauss’s interpretation of classical
natural right is founded on a conception of “nature” as a model of just
or unjust, independent of positive right and superior to it, a model with
which we can judge positive right: “nature” is considered a supreme
authority, an ideal in a trans-historical and trans-social dimension,¢ like
the separated ideas of Plato’s preexistence of things. In this account,
“jus naturale” is considered as a philosophical idea, a transcendent
right or an absolute idea of justice, including transcendent juridical
values beyond any historical relativism: precepts of justice universally
valid according to which must be posited the positive right.

However, in the classical Aristotelian-Thomistic natural right, the
starting point in searching for the nature and aim of individuals and
social groups is to observe the very sensible reality, and this establish-
es the method of natural right: to search the “nature of things” in sen-
sible things through their aim. In this context, the naturally just is

5 M. Villey, “Abrégé du droit naturel classique,” Archives de philosophie du droit,
1961, 25 ff.
6 Leo Strauss, Droit naturel et histoire (Flammarion, 1986), 14 and 90.
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founded in the particular situation, in “re[,” since “res” is the entire sit-
uation deriving from the “nature of the thing.”

Subsequently, the Hellenic idea of natural right is situated in a
nature considered as an order in which alterity and identity are
inscribed in a network of relations. For Aristotle’s heirs, the natural
right is the entity of human relations as a system of causality deriving
from the nature of things.” This follows the fact that the observation of
nature is something more than the observation of simple “facts”
because the facts include also “values” which are perceived.8

Aristotelian justice is not a utopian idea of harmony, but an attain-
able realization of just relations in society. The classical philosophy of
natural right of Aristotle and Thomas Aquinas consists in pursuing a
logical relation in the existing equilibrium of things (individuals,
groups, institutions) by virtue of which will derive a natural order
between them: although this order proceeds from divine creation, it is
distinguished from divine interference.

Aquinas’s philosophy affirms the power of human reason to know
the terrestrial order by means of the observation of things. Thus, the
concept of right becomes the object of a wide elaboration in Summa
Theologiae in connection with the concept of justice, in the Treatise on
Justice including the two famous Quaestiones: De jure, 1I-11 quaestio
57 and De Justitia, 1I-11 quaestio 58. The leading source of this trea-
tise is the Aristotelian account of justice and right. So, the thesis that
the origin of natural law theory is in Stoicism is not correct, since we
find it entirely in Nicomachean Ethics.9

This reconstitution of the theory of natural right, in the heart of
Aquinas’s philosophy, understood as a human initiative in discovering

7Michel Miaille, Une introduction critique au droit (Frangois Maspero 1980), 299.

8 M. Villey, La formation, 46. “La nature est une inconnue dont nous poursuivons le
secret inlassablement a travers 1’expérience sensible.” (52).

9 M. Villey, La formation, 432.
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and producing what is just, has also been connected with the Christian
tradition of natural law (lex naturalis) inscribed in the heart of every
human person as a creature made in the image of God.

The Distinction
between “Jus Naturale” and “Lex Naturalis”

Natural law (lex naturalis) begins with Cicero, according to whom “est
quidem vera lex, recta ratio, naturae congruens, diffusa in omnes, con-
stans sempiterna.”1® For Strauss, the “Ciceronian theory of natural
law” is considered as the pre-modern theory of natural right,!! that is
why we then see in Cicero the natural right identified with natural law.

Natural law’s content concerning all humans is identified with right
reason and has been accomplished with the Christian impetus. Natural
law is the law of St. Paul and Christian doctrine, the innate law of the
heart (vis innata), which is, according to the Ulpian’s definition, “quod
natura omnia animalia docuit.” Natural law is the teleological principle
according to which all beings have by nature, inside them, all inclina-
tions leading to their end.!2 It is all these components that natural rea-
son conceives as goods, namely that man pursues the good and avoids
evil, that he aims by nature to preserve his existence, that he seeks the
truth and that he lives in society.!3 These truths—well known by all peo-

10 Cicero, De republica, 111, 22.

11 Leo Strauss, Droit naturel, 142.

1287, 111, q. 94, a. 1 and 2.

13 For an analysis of natural law, see also David. E. Luscombe, “Natural Morality
and Natural Law” in The Cambridge History of Later Medieval Philosophy, ed. Norman
Kretzmann and Anthony Kenny-lan Pinborg (Cambridge University Press, 1982),
705-20 and Paul Sigmund, “Law and Politics” in The Cambridge Companion to
Aquinas, ed. Norman Kretzmann and Eleonore Stump (Cambridge University Press,
1993), 217-31.
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ple—namely the desire for their natural good, the preservation of their
being and propagation, the search for the truth as well as life in society,
are the principles of natural law (praecepta legis naturalis).

In Aquinas’s Treatise on Law, we see that the rational being, thanks
to its rational nature, participates in God’s eternal law through natural
law being between eternal and human law.

Natural order as second causality is activated also in the perspective
of nature’s autonomy, since human laws, though deriving from natural
law, are therefore allowed in the judgment and the initiative of men
(praecepta judicialia). As Aquinas stresses, “praecepta enim judicialia
non remanebant ex necessitate... sed relinquebatur humano arbitrio.”14

Therefore, moral principles that are valid for all human beings and
lead human conduct are the content of /ex naturalis, including the
underlying principles of morality, that is, the truths holding in teach-
ings of moral discourse, and are known per se as self-evident proposi-
tions.!5 The transference of rationality from natural law to human law
is connected with the admission that human law must derive from the
law of nature, because if it violates the law of nature, it is not a law but
a “corruption of law” (corruptio legis).16

Nevertheless, natural law is not a natural right; it is not a juridical
law either. It is unwritten, moral law, a guide of individual morality; it
is neither “jus naturale” nor jus civile, the jus of the city.!”

Natural law as moral conscience or natural habitus towards the
good is Aquinas’s conscientia or synderesis,'8 that is, the capacity to
understand the basic principles of morality.

14 ST -1, q. 108, a. 3 ad 2 and ad 3.

15 Ralph McInerny, “Ethics,” in The Cambridge Companion to Aquinas, ed. N. Kretz-
mannand E. Stump (Cambridge University Press, 1993), 196-216.

16 ST, 111, 95, 2, resp.

17M. Villey, Legons d’histoire de la philosophie du droit (Dalloz, 2002), 141.

18ST, 1, 79, 12.
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But “natural right” (dikaion physikon) deriving from natural order
is a right not “legal” (not positive) that we seek in the field of “par-
ticular justice” of Aristotle concerning things. Following the Roman
law, Aquinas distinguishes clearly between /ex and jus, because in his
context, jus is related to justice. “Juri operam daturum prius nosse
oportet unde nomen juris descendat. Est autem a justitia appella-
tum”19—the study of jus is connected with the study of justitia because
jus is the objectum of justitiae.20 The term “jus” does not signify a just
act or its subject but this object, the res justa consisting in suum cuique
tribuere.?!

On the other hand, Aquinas makes clear that /ex is not confused
with jus. “Et ideo lex non est ipsum jus, proprio loquendo, sed ali-
qualis ratio juris.”?? Aquinas’s approach to “jus naturale” is found in
the Treatise on Justice and not in the Treatise on Law in which we have
the definition of laws as “rational rules of human acts” leading human
conduct, so they cannot be confused with jus in the strict sense;23 this
is an error characteristic of many of Aquinas’s interpreters.

Following Kant, Kelsen is the main representative of this interpre-
tation concerning the confusion between “jus naturale” and lex natu-
ralis in Aquinas’s theory of “jus naturale” which—he believes—con-
sists of the rule of law: “Do good, avoid evil.”24 Aquinas, however, in
I-1I q. 94, a. 2 asserts the first principle of “lex naturalis”: “primum
praeceptum legis quod bonum est et prosequendum et malum vitan-

19 Digesta, 1.L1. pr.

20 8T, 1I-11, q. 57, a. 1: “quod jus dictum est quia est justum. Sed justum est objec-
tum justitiae.”

21« Justitia est constans et perpetua voluntas jus suum tribuendi” (Ulpianus,
Digesta, 1.1.10).

228T, 1111, q. 57, a. 1, ad 2.

23 M. Villey, Philosophie du droit (Dalloz, 1978), vol.1, 127.

24 Hans Kelsen, “Justice et droit naturel” in Le droit naturel (PUF, 1959), 24, note 2.
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dum;, et super hoc fundantur omnia alia praecepta legis naturalis.” He
mentions thus that the first principle of lex naturalis is to pursue the
good and avoid evil, and not “jus naturale”.

This confusion between the two terms as well as the identification
or substitution of the two terms has been reproduced in all relevant
treatises on natural right until today, causing a big misunderstanding
relevant to the philosophy of law in all of Aquinas’s interpreters.2s
Although Aquinas distinguishes clearly the two notions, finally the
analysis of “/ex” has dominated over Aquinas’s account of “jus natu-
rale” (natural justice) in the posterior interpretations. Furthermore, it
should be emphasized that “lex naturalis,” eternal and unchangeable,
is the supreme norm of morality. It is a rule of human conduct, but it
is not the “jus naturale” that consists in a link between man and the
nature of things as a nexus of relations between them, as changeable as
them.26 On the contrary, in Kelsen’s interpretation, “jus naturale” con-
sists in “presupposed norms” as “norms of an ideal right27 on the basis
of an ideal nature separated from the real nature of the external world.

For Thomas Aquinas, the “nature of things” is not derived from
human decisions or choices or from an absolute ideal of justice—a sep-
aration coming from Augustine who introduces a rupture between the
absolute divine justice and the relative human justice—since, as
Augustine affirms “remota justitia, quid sunt regna nisi magna
latrocinia??8

Aquinas’s theory of “jus naturale” abolishes the radical separation
and the conflict between natural and supernatural order by introducing
the field of jus in the natural-terrestrial order, in which jus is deter-

25 M. Villey, Critique de la pensée juridique moderne (Dalloz, 2009), 25, note 11.

26 Ernest Fortin, “St Thomas Aquinas” in History of Political Philosophy, ed. Leo
Strauss and Joseph Cropsey, (University of Chicago Press, 1981), 223-50.

27T H. Kelsen, Justice et droit naturel, 67, 79.

28 De Civitate Dei, 1V, 4.
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mined as “id quod justum est,” that is, a just relation between individ-
uals and things in the external reality, and not as an entity of rules of
conduct. This is so because his thesis is between Platonism and
Nominalism. As we have seen, nature in the classical sense is cosmic
and changeable and not immutable as it is conceived in the modern
sense.2? Aquinas’s approach of “jus naturale” is founded on nature, as
the source of what is just in external reality, since “jus” is a “res” in
nature and not a “man’s command to nature.”30 In Aquinas’s thought,
the “jus” is not a quality or a power of individuals3! as in modern
juridical thought.

For the ancients, man belongs to cosmos, cosmos does not belong
to man, and in the Middle Ages, man is in the center of nature but sub-
ordinate to nature, persisting to be a part of it. Afterwards, man and
nature are separate since in the eighteenth century, man becomes the
master of nature, searching for the reasons of his existence inside him
and not in the “res” of nature.32

The substitution of natural law (“lex naturalis”) for “jus naturale”,
or in other words, the identification of the two terms, is an approach of
“jus naturale” through law as a moral rule of conduct, namely the
identification of the right with the law, a point of view which leads to
the distortion of “jus naturale” or “natural justice” considered as an
objective reality.

In the contemporary interpretation of Aquinas’s natural right (jus
naturale) in Finnis’s New Natural Law Theory, we find the same con-
fusion. For Finnis, the norms of “natural law” (“/ex naturalis”) and the

29 Frangois Vallangon, “Loi naturelle et droit naturel,” in Michel Villey. Le juste
partage, ed. Chantal Delsol and Stéphane Bauzon (Dalloz, 2007),72.

30 M. Villey, Critique de la pensée juridique moderne, 99.

31 Ralph McInerny, “Natural Law and Human Rights,” American Journal of Juris-
prudence, Vol. 36, Issue 1, 1991, 1-14. https:doi-org/10.1093/ajj/36.1.1.

32R. Lenoble, Histoire de ’idée de nature, 346.



144 Eleni Procopiou

“jus naturale” are the same thing, and therefore he asserts that Aquinas
does not distinguish between /ex and jus since he used both inter-
changeably.33 Aquinas however, as we have seen, clearly distinguishes
the two terms.

For Finnis, “natural” means “reasonable.” He believes that the nor-
mative criteria, as true and valid standards of right conduct, are the
content of the classical natural law theory of Aquinas.34 Finnis does not
see the distinction between “lex naturalis” and “jus naturale” because
he does not consider the distinction between the moral and the juridi-
cal dimension. In his account of natural law theory, the dimension of
juridicity is absent to the advantage of the moral approach of the social
order, and his attitude is subscribed in a subjectivist-individualistic
context which is not compatible with Aquinas’s conception of “jus nat-
urale” as an objective reality, but is engaged in natural law as the
source of individual rights, an area of autonomy of persons. Since nat-
ural law is regarded as a moral claim to obedience,3s juridicity is iden-
tified with positive laws.

By reducing “jus naturale” in a theory of individual morality,
Finnis involves a rejection of the classical tradition of “jus naturale”
that is the Aristotelian—Thomistic account of “jus” binding a commus-
nity36 in close connection with the analysis of “particular justice” con-
cerning the just distribution of goods between individuals. The French
jurist Michel Villey is the leading modern thinker of the Aristotelian-

33 John Finnis, Aquinas. Moral, Political and Legal Theory (Oxford University
Press, 1998), 135.

34]. Finnis, “Natural Law: The Classical Tradition,” in The Oxford Handbook of
Jurisprudence and Philosophy of Law, ed. Jules Coleman and Scott Shapiro (Oxford
University Press,2002), 1-60.

35 J. Finnis, Natural Law and Natural Rights (Oxford University Press, 1980), 14.

36 Michael Pakaluk, “Is the New Natural Law Theory Thomistic?” The National
Catholic Bioethics Quarterly, 13/1 (2013), 57-67.
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Thomistic juridical tradition concerning the link between right and jus-
tice and holding “nature” as the source of the juridical phenomenon.37

It should also be emphasized that Finnis’s reconstruction of natural
law theory is not compatible with the Aristotelian-Thomistic doctrine
of natural right, since he accepts a distinction between fact and value,
and so he does not consider “nature” as the foundation of the just, mak-
ing a non-naturalistic interpretation of Aquinas.

Thus, Bix’s comment that Finnis belongs to the traditional natural
law theory with Aquinas38 cannot be accepted, since Finnis argues for
the thesis of strong human rights and is inscribed in the modern natur-
al law theory which is founded on the moral paradigm of “law’ and not
on the ontological paradigm of “right” (dikaion).

— &

Nature in Aquinas’s Theory of “Jus Naturale”
SUMMARY
The incorporation of the Aristotelian “nature” with its own ontological consis-
tency into the Christian universe created by God is the most important compo-
nent of Aquinas’s thesis. The concept of “nature” is also fundamental for the
foundation of the “right” in Aquinas’s philosophy of law. The ancient Greek
philosophy and especially the Aristotelian idea of natural right (dikaion
physikon) is the leading source for his perception of the “jus naturale.” The
“nature of things” is the foundation of natural right, while the positive right is
posited by the human law as an outcome of agreement. In this context, juridic-
ity is conceived in relation to justice and is not constituted by a law or by a

37 He also affirms the distinction between “loi naturelle” and “droit naturel.”

38 Brian Bix, “Natural Law Theory: The Modern Tradition” in The Oxford
Handbook of Jurisprudence and Philosophy of Law, ed. Jules Coleman and Scott
Shapiro (Oxford University Press, 2002), 61-103.
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moral (lex naturalis) or legal norm. Finnis’s reading of Aquinas’s Natural Law
is a subjectivist one which is based on the tradition of modern natural law as
the source of subjective rights and is not compatible with Aquinas’s doctrine of

“jus naturale” proceeding from the Aristotelian conception of “nature.”

Keywords: nature, natural law, jus naturale, lex naturalis, nature of things, jus-

tice
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